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MUSIC ON THE INTERNET: IS TECHNOLOGY
MOVING FASTER THAN COPYRIGHT LAW?
Kimberly Kerry*
I. INTRODUCTION
With the advancement of technology, music is not pur-
chased only at stores anymore. Consumers have the ability to
go to a Web site, search for a particular song by an artist, and
then download that song onto an MP3 file.1 A typical example
would be college students who want music cuts of Matchbox
20 or the Smashing Pumpkins. They go to an Internet site,
such as Napster, and download the computer music cuts from
the site.2 The amount of time it takes to access the song is
minimal and the student acquires the song without paying for
it.
The above example is common practice today, but the
owners of the songs view the students as thieves infringing
upon the song's copyright.3 Copyright holders receive no
compensation for the downloaded music. The quick expan-
sion of the Internet, which provides a way for computer users
to easily share original, integrated or copied expressions of
both audio and visual samplings of music with a worldwide
audience, is the source of the problem.4
The recording industry is concerned that its control of
* Managing Editor, Santa Clara Law Review, Volume 42. J.D., Santa
Clara University School of Law; B.S., California State University Hayward.
1. MP3 files are compression formats that turn music on compact discs into
small digital files. See Borzou Daragahi, Digital Music Comes of Age, MONEY
MAG., Dec. 1, 2001, at 191, 2001 WL 2125638.
2. See John Gibeaut, Facing the Music, 86 A.B.A. J., Oct. 2000, at 37.
3. See id.
4. See Elissa D. Hecker, Freedom of Music in Cyberspace, N.Y. L.J., Sept.
12, 1997, at 1. This easy spread of music results in music lovers creating count-
less sites in order to upload and post lyrics, guitar tabulatures and official and
bootlegged audio product, without first acquiring licenses. See id.
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music distribution is being threatened by advancements in
technology, which make it easier to download music from the
Internet.5 For example, the MP3 is a powerful competitor
against the current distribution system because it removes
the recording industry from the distribution chain.5 The re-
cording industry is desperately seeking a solution to this
problem because it is not only losing control of distribution,
but losing revenue as well.7 With the legal battles going on
between the music service providers and the recording indus-
try, it appears that there is a long road ahead before everyone
is satisfied.8
This comment begins by looking at the effect that this
new technology has had on the music industry.' Part II gives
a background of the laws that affect copyright of music online
and examine some of the current case law."° Part III identi-
fies the legal problem of dealing with the advances in tech-
nology that are quickly overtaking the changes in copyright
law." Part IV analyzes the economic effect of using the
Internet to obtain music, and will examine the different paths
that the recording industry can take to deal with this issue."
Finally, Part V proposes a plan of action for the recording in-
dustry based on the following discussion." This plan involves
the recording industry and the Internet sites working as a
team to provide the new technology to consumers while en-
suring compensation to the works creators and the recording
industry.
5. See Jessica Trivellini Toney, Comment, You've Got Mud on Your Face:
Have MP3s Turned the Middleman Into Roadkill?, 22 HASTINGS COMM. & ENT.
L.J. 127, 128 (1999). It is estimated that more than 750 million tracks have
been downloaded illegally. See David Balaban, Music in the Digital Millen-
nium: The Effects of the Digital Millennium Copyright Act of 1998, 7 UCLA
ENT. L. REV. 311, 311 (2000).
6. See Toney, supra note 5, at 128.
7. See Balaban, supra note 5, at 311. It is estimated that every year the
music industry in America loses $300 million due to illegal downloading. See id.
8. See Gibeaut, supra note 2, at 37. "With the court fight between the mu-
sic-swapping service Napster and the recording industry as an appetizer, the
campaign promises to be a long one as computer science and business play legal
leapfrog, each trying to get the jump on the other." Id.
9. See discussion infra Part II.A.
10. See discussion infra Part II.B-D.
11. See discussion infra Part III.
12. See discussion infra Part IV.A-B.
13. See discussion infra Part V.
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II. BACKGROUND
A. The MP3 Technology
MP3 technology is used to download music. 4 It works by
compressing music files that are loaded on computer hard
drives so that a song can be transmitted and downloaded onto
another computer." All of this takes only a matter of min-
utes."6 The only noticeable problem with the downloaded files
is that their sound quality is somewhat inferior to the com-
pact disc that can be purchased from a retailer. 7 Even with
this drawback, the sale of portable MP3 players continues to
climb.'" There are nearly 100 MP3 models now on the market
from all of the major consumer electronics makers, and even
from some computer manufacturers like Compaq. 9 The vari-
20
ous models differ based on their delivery systems.
According to the experts in this area, the typical users of
this technology are students on college campuses. Universi-
ties usually have sophisticated high-speed Internet connec-
tions that make it easy and fast to download music.2' For ex-
ample, within six months of Napster's introduction, college
students were using Napster so much that universities
around the United States had to restrict or ban its use to
14. See Gibeaut, supra note 2, at 39.
15. See id.
16. See id. Compressed MP3 files are attractive because they use little
memory and require little download or transfer time. See Sarah H. McWane,
Hollywood vs. Silicon Valley: DeCSS Down, Napster to Go?, 9 COMMLAW
CONSPECTUs 87, 90 (2001).
17. See id.
18. See Benny Evangelista, Business 2000: The Year in Review /Digital Mu-
sic, S.F. CHRON., Dec. 26, 2000, at D1, 2000 WL 6500999. Increased MP3
player sales have created a problem because MP3s do not contain copyright
management information. See McWane, supra note 16, at 90. Therefore, there
is no protection from the free unauthorized use, copying or distribution of the
recordings. See id. at 91.
19. See Evangelista, supra note 18. Despite the enormous potential for
copyright infringement, the MP3 format is rapidly becoming the standard for
the digital distribution of music. See McWane, supra note 16, at 91.
20. See Gibeaut, supra note 2, at 39. When using Napster's software and
servers, individuals can download songs from the hard drives of others by enter-
ing only the name of the artist they are looking for on a search page. See id.
Another service, MP3.com, did it differently. They purchased thousands of CD's
and allowed their users to copy them for computer play, but only if the user
could first prove they already owned the requested CD. See id.
21. See id.
96920021
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keep from clogging up the Internet connections.22
Home computer owners with traditional modem Internet
connections do not typically use MP3 technology because
home systems are much slower than those found on college
campuses.8 It is probably just a matter of time, however, be-
fore home computer systems catch up with those found at
universities.24 When dealing with the Internet and computer
technology, time is usually measured in weeks or months
rather than years or decades. 5 Therefore, it is very likely
that anyone who has access to a computer will be download-
ing music files soon.
B. Effect on the Music Industry
While the amount of money the recording industry has
lost due to the free downloading of music from the Internet
cannot easily be calculated, it must be a staggering sum if it
is anything close to the amount lost through counterfeit hard
copies of CD's.26 One does not need to look at the exact figures
to realize that, by cutting music-recording companies out of
the distribution chain, the Internet can have a potentially
devastating effect on the revenues of the companies.
C. Constitutional Basis of the Copyright Laws
Copyright law has its foundation in the United States
Constitution.27 The Constitution gives Congress the right to
create laws that "promote the Progress of Science and useful
Arts, by securing for limited Times to Authors and Inventors
the exclusive Right to their respective Writings and Discover-
ies." " This clause guarantees artists control over the sale and
22. See Evangelista, supra note 18.
23. See Gibeaut, supra note 2, at 39.
24. See id.
25. See id.
26. See id. at 38. The $14.6 billion recording industry states that in 1999
alone it lost $4.5 billion to pirates, through counterfeit hard copies of CD's. See
id. The industry says that it cannot calculate the losses to online piracy, but in
the Napster case it cites figures showing users illegally download anywhere be-
tween 12 million to 30 million songs a day. See id.
27. See U.S. CONST. art. I, § 8, cl. 8.
28. Id. The text of the Constitution makes plain that Congress has been as-
signed the task of defining the scope of the limited monopoly that should be
granted to authors or inventors in order to give the public appropriate access to
their work product. See McWane, supra note 16, at 87. This task involves bal-
ancing the interests of authors and inventors in the control and exploitation of
[Vol. 42
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distribution of their works.29 The overall objective of this
clause is to award creators certain rights that are subject to
copyright duration limits.3" This objective is accomplished by
balancing the need to encourage individual creativity against
the need to optimize society's use of resources.3 A reexami-
nation of this balancing scale is now required due to the ex-
ploding growth of Internet use for the purpose of downloading
music." Legislators must find a way to protect creators and
at the same time allow individuals to utilize technological ad-
vances without being fearful of infringing upon a copyright.
The Constitution demonstrates that the primary purpose
of copyright law is to promote the creation and distribution of
creative works in order to increase public welfare.33 But there
is a secondary purpose: To economically reward authors for
the works that they have created.3 ' This reward encourages
creative efforts and motivates artists to continue putting time
into creating new works.35 'The economic philosophy behind
the clause empowering Congress to grant patents and copy-
rights is the conviction that encouragement of individual ef-
fort by personal gain is the best way to advance public wel-
fare through the talents of authors and inventors in Science
and useful Arts."3
D. Copyright Statutes
Copyright law is statute-based. The Copyright Act pro-
vides copyright protection to composers or songwriters in
their writings and discoveries and society's competing interest in the free flow of
ideas, information, and commerce. See id. This balancing of interests has re-
sulted in the patent and copyright statutes being repeatedly amended. See id.
29. See Toney, supra note 5, at 129.
30. See John H. Mutchler, Circumvention of Copyright Protection Systems;
Will the Digital Millennium Copyright Act Stunt Global Electronic Commerce?,
INTELL. PROP. TODAY, Oct. 2000, at 12.
31. See id.
32. See id. Congress has continuously struggled with the task of molding
the nation's copyright laws to adapt to rapid changes in technology. See
McWane, supra note 16, at 87.
33. See Erika S. Koster & Jim Shatz-Akin, Set Phasers on Stun: Handling
Internet Fan Sites, COMPUTER LAW., Jan. 1998, at 18.
34. See id.
35. See Toney, supra note 5, at 129.
36. Id. This economic philosophy has been cited in Supreme Court cases.
In Mazer v. Stein, the United States Supreme Court cited the benefits of eco-
nomic incentives, concluding they are the best way to reach this goal of the Con-
stitution. See id.
2002]
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"musical works, including any accompanying words .... "
Within copyright law, music copyrights are unique because
there are two separate copyrights for each piece of music."
The first is the composition right, which covers the notes and
lyrics to a song. 9 This right was extended in the 1909 Copy-
right Act to provide rights to mechanical reproductions. ° A
compulsory licensing provision to permit mechanical repro-
ductions of musical compositions was also included in the
1909 Copyright Act.4' This means that once a song has been
released to the public anyone can get a license to rerecord the
song as long as they do not make any extreme changes in the
melody or character of the work without the copyright own-
ers' permission.42 In order to obtain the mechanical license, a
royalty must be paid to the copyright owner.4' This payment
compensates the owner for allowing others to use the created
work.
The royalty fees are collected by the American Society of
Composers, Authors, and Publishers ("ASCAP") and by its
competitor, Broadcast Music, Inc. ("BMI").4  After these or-
ganizations deduct their own administration fees, they pay
half of the income directly to the songwriter and half to the
37. 17 U.S.C.A. § 102(a)(2) (Supp. IV 1999). The entire wording of §102(a)
reads:
Copyright protection subsists, in accordance with this title, in original
works of authorship fixed in any tangible medium of expression, now
known or later developed, from which they can be perceived, repro-
duced, or otherwise communicated, either directly or with the aid of a
machine or device. Works of authorship include the following catego-
ries: (1) literary works; (2) musical works, including any accompanying
words; (3) dramatic works, including any accompanying music; (4) pan-
tomimes and choreographic works; (5) pictorial, graphic, and sculptural
works; (6) motion pictures and other audiovisual works; (7) sound re-
cordings; and (8) architectural works.
17 U.S.C.A. § 102(a).
38. See Toney, supra note 5, at 129.
39. See id. An example of the composition right is copyright protection for
sheet music, which includes protection of both the lyrics and musical notes. See
id.
40. See id. at 129-30.
41. See id. at 130.
42. See id.
43. See id. The current industry standard royalty rate is 6.9 cents per song.
Anyone who wants to obtain a mechanical license must serve notice of intention
to the copyright owner or the copyright office directly. See id.
44. See DONALD E. BIEDERMAN ET AL., LAW AND BUSINESS OF THE
ENTERTAINMENT INDUSTRIES 526 (3d ed. 1996).
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publisher.45
The second copyright in a piece of music is the sound re-
cording right, which is the actual recording of the song."
"Sound recordings" are works that result from the fixation of
a series of musical, spoken, or other sounds, but not including
the sounds accompanying a motion picture or other audiovis-
ual work, regardless of the nature of the material objects,
such as disks, tapes, or other phonorecords, in which they are
embodied.47 Sound recordings were protected for the first
time under the Sound Recordings Act of 1971.48
An example of the two different copyrights that attach to
every recorded song would be as follows. The original song is
Here Comes the Sun, written by George Harrison.49 If anyone
other than Harrison wants to perform the song, that person
must obtain permission and pay the mechanical license roy-
alty. ° This permission falls under the composition right be-
cause it pertains to the music and lyrics of the song. If a per-
son wanted to use the actual Beatles' recording of Here Comes
the Sun, they would be required to obtain an additional li-
cense for the sound recording.5'
With technology moving towards a digital environment,
Congress wanted to ensure that artists still have an incentive
to create new sound recordings.52 Since Congress felt that
copyright law was inadequate to deal with issues regarding
the new technology, in November 1995 they passed the Digi-
tal Performance Right in Sound Recordings Act ("DPRSRA").5
45. See id. at 529.
46. See id. An example of the sound recording right would be a compact
disc. See id.
47. 17 U.S.C. § 101 (Supp. IV 1999).
48. See Toney, supra note 5, at 130-31.
49. See id. at 131.
50. See id.
51. See id.
52. See id. at 132. Congress was afraid that without copyright protection in
this area the public would be denied new digital transmission technologies. See
id. This would go against everything that the United States Constitution
stands for in regard to copyright law. See discussion supra Part II.B.
53. See Toney, supra note 5, at 132. None of the rights included in the Digi-
tal Performance Right in Sound Recordings Act (DPRSRA) of November 1995
were protected under the 1909 Copyright Act. See id. Before the DPRSRA,
copyright law did not specify whether electronic delivery of an album would
constitute a physical sale, requiring a royalty payment to the copyright holder.
See id. The DPRSRA addressed this issue and therefore required royalty pay-
ments based on the actual sound recording and not on the form in which it was
2002]
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This Act had two purposes: 4 To give an artist additional
copyright protection against copyright infringement of digital
music," and to anticipate the highly probable switch from
physical to digital form sound recording distribution.56 The
Act essentially granted copyright owners and artists the right
to collect royalty fees for public performance of their sound
recordings, even if they were digitally transmitted.
5 7
The DPRSRA has some limitations built into it."5 There
are several exemptions for copyright infringement included in
the Act, such as non-subscription broadcast transmissions,
retransmissions of non-subscription broadcast transmissions,
transmissions and retransmissions by businesses on and
around their premises, certain transmissions or retransmis-
sions to business establishments, or authorized retransmis-
sions of licensed transmissions.59 Non-subscription broadcast
transmissions are, for example, network television broadcasts
and, more importantly, radio broadcasts for which there is no
fee.6" MP3 technology can be utilized for the free retrieval of
music from the Internet and therefore this particular use of
MP3 technology would be exempt from the Act as a non-
subscription broadcast transmission. This creates a problem
since Congress was attempting to protect the sound recording
and composition right belonging to the copyright holder.
Another problem with the DPRSRA is that in order for a
copyright holder's rights to be invoked, the Act requires a
specifically identifiable reproduction."' There is no problem
finding Web pages that post illegal copies of music.6 It is
practically impossible, however, to trace specific transfers and





57. See id. See also Balaban, supra note 5, at 314-15 (agreeing that the in-
creased protection for owners of sound recording copyrights was to compensate
for the shift in the distribution of musical recordings from physical to digital).
58. See Toney, supra note 5, at 133.
59. See id. at 133-34.
60. See id. There are currently an estimated 10,000 songs being passed
around the Internet, ranging from Dave Matthews, to Frank Sinatra, to new
cuts from Public Enemy, many of which are pirated from the original CD's. See
id. at 138.
61. See Balaban, supra note 5, at 315.
62. See id.
974 [Vol. 42
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dividual.6
In October 1998 Congress passed the Digital Millennium
Copyright Act ("DMCA")64 in an attempt to fill in the gaps
that the DPRSRA left out.65 The DMCA limited liability for
Internet service providers relating to online material.66 The
Act states that "[A] service provider shall not be liable for
monetary relief for infringement of copyright by reason of the
service provider's transmitting, routing, or providing connec-
tions for, material through a system or network controlled or
operated by or for the service provider ... if five conditions
are satisfied."67 First, "the transmission of the material [is]
initiated by or at the direction of a person other than the ser-
vice provider."6 Second, "the transmission, routing, provision
of connections, or storage is carried out through an automatic
technical process without selection of the material by the ser-
vice provider."69 Third, "the service provider does not select
the recipients of the material except as an automatic response
to the request of another person." 6 Fourth,
no copy of the material made by the service provider in the
course of such intermediate or transient storage is main-
tained on the system or network in a manner ordinarily
accessible to such anticipated recipients ... for a longer
period than is reasonably necessary for the transmission,
routing, or provision of connections.
Finally, "the material is transmitted through the system or
network without modification of its contents." 2 The DMCA is
significant because it attempts to block the sites that provide
the infringing material. 3 This seemed to be the only way to
crack down on illegal sites because it is almost impossible to
track those individuals who download the songs.7" This crack
down is important because the record industry's revenue is
63. See id. This has resulted in many transmissions of music being exempt
from liability under the DPRSRA. See id.
64. See Digital Millennium Copyright Act, 17 U.S.C. § 512 (1998).
65. See Balaban, supra note 5, at 315.
66. See Toney, supra note 5, at 141.
67. Digital Millennium Copyright Act, 17 U.S.C. § 512(a).
68. Id. § 512 (a)(1).
69. Id. § 512 (a)(2).
70. Id. § 512 (a)(3).
71. Id. § 512 (a)(4).
72. Id. § 512 (a)(5).
73. See Toney, supra note 5, at 142.
74. See id. at 143.
2002] 975
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being threatened by the illegal downloading of files.75
There are several reasons why this Act is aimed at Inter-
net service providers. The first is that Internet service pro-
viders are in the best position to gain knowledge of and stop
infringing activity because they have a business relationship
with their clients, the infringing parties. 6 This relationship
gives the service provider the right and the ability to control
the actions of the infringing parties.77 Secondly, the Internet
service providers receive revenue from the distribution of mu-
sic over the Internet through advertisements placed on their
sites and from online users. 8 It is reasonable to hold provid-
ers liable because they should not be profiting at the expense
of the copyright holder." The purpose of copyright law is to
protect the author who created the copyrighted work and to
encourage the creation of more works while discouraging oth-
ers from illegally infringing upon these works.
An infringer, such as an Internet site, might want to use
the fair use doctrine as a defense." This limitation on exclu-
sive rights states that "for purposes such as criticism, com-
ment, news reporting, teaching (including multiple copies for
classroom use), scholarship, or research is not an infringe-
ment of copyright." 1 This doctrine includes a four-part test
that is used to determine copyright infringement.82 The ele-
ments of the test include an evaluation of: "(1) the purpose
and character of the use, including whether such use is of a
commercial nature or is for the copyrighted work; (2) the na-
ture of the copyrighted work; (3) the amount and substantial-
ity of the portion used in relation to the copyrighted work as a
75. See id. Free online music took its toll on global music sales as fans in
the world's biggest market, the United States, flocked to Napster and other
sites, snubbing old-style formats such as singles and cassettes. See World 2000
Music Sales Sag as Free Web Sites Bite, LA TIMES, April 19, 2001, at C1. The
International Federation of the Phonographic Industry (IFPI) stated that,
"world music sales sagged 1.3 percent in value terms to $36.9 billion in 2000,
despite overall improved album sales and a more upbeat performance from
Europe." Id.
76. See Balaban, supra note 5, at 317.
77. See id.
78. See id. at 317-18.
79. See id. at 318.
80. See 17 U.S.C. § 107 (Supp. IV 1999).
81. Id.
82. See Mutchler, supra note 30, at 12. The analysis of the fair use doctrine
in relation to the cases in this comment will be discussed in Part IV.
[Vol. 42
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whole; and (4) the effect of the use upon the potential market
for or value of the copyrighted work."83 The fair use doctrine
allows for both the continuation of the creative copyright cycle
and for economic growth.84
Once a copyright infringement has been established, an
appropriate remedy must be fashioned. A copyright owner
may receive equitable remedies 5 or monetary recovery based
upon either (i) an assessment of the damages caused by the
infringement and profits earned by the infringement or (ii)
statutory damages and costs plus reasonable attorney's fees.86
E. Case Law
One recent case that is relevant to this area of the law is
UMG Recordings, Inc. v. MP3.COM, Inc.87 The plaintiffs in
that case owned copyrights of certain musical recordings.88
They brought the lawsuit because the defendant made MP3
files of the plaintiffs' copyrighted recordings available to its
subscribers.8 MP3 technology provides rapid and efficient
conversion of compact disc recordings to computer files, which
can be easily accessed over the Internet."° In order to market
this technology, the defendant, MP3.com, launched its Inter-
net site around January 12, 2000.1 The site, "My.MP3.com",
advertised that it enabled subscribers to store, customize, and
listen to any recordings contained on their compact discs sim-
ply through the use of an Internet connection." Not surpris-
83. 17 U.S.C. § 107 (1)-(4).
84. See Mutchler, supra note 30, at 12.
85. See Koster & Shatz-Akin, supra note 33, at 18. Equitable relief includes
preliminary and permanent injunctions and impoundment and destruction of
the infringing article. See id. This type of relief is extremely important to the
plaintiffs in the Napster case.
86. See id. Statutory damages and attorney's fees are only available against
infringers or work that has been registered prior to the act of infringement or
within three months of publication of the work. See id.
87. 92 F. Supp. 2d 349 (S.D.N.Y. 2000).
88. See id. The plaintiffs in the case were the following recording compa-
nies: UMG Recordings, Inc., Sony Music Entertainment Inc., Warner Bros. Re-
cords, Inc., Arista Records Inc., Atlantic Recordings Corp., BMG Music, Capitol
Records, Inc., Elektra Entertainment Group, Inc., Interscope Records and Sire
Records Group Inc. See id.
89. See id.
90. See id. at 350. See also supra text accompanying notes 14-17.
91. See UMG Recordings, 92 F. Supp. 2d at 350.
92. See id. In order to make good on this offer, the defendant had to pur-
chase a large amount of popular compact discs in which the plaintiffs held copy-
9772002]
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ingly, plaintiffs claimed that the defendants were engaging in
copyright infringement.9
The defendants asserted the affirmative defense of fair
use.14 But the New York District Court held that based on an
analysis of the doctrine's four-part test, the defendant's con-
duct could not be considered fair use.9 As for the first factor
regarding the purpose of the use, the defendant did not dis-
pute the commercial purpose of their business.9 Even though
My.MP3.com does not charge its subscribers a fee, it does at-
tract sufficient advertising to make a profit.97 With regard to
the second factor, the nature of the copyrighted work, the
court found that the creative recordings copied by subscribers
were very close to the intention of copyright protection." Re-
garding the third factor, the amount of the work copied, it
was undisputed that the entire copyrighted work was copied
and replayed by the defendant.99 An analysis of the final fac-
tor, the effect upon the potential market, did not convince the
court that the defendant acted within the boundaries of fair
use. The court held that MP3.com's activities invaded the
plaintiffs statutory rights that protect the licensing of their
copyrighted sound recordings.' 0 Since the defendant's activ-
ity was robbing plaintiffs of potential revenue in the form of
rights. See id. After purchasing them, without authorization from the plain-
tiffs, the defendant copied the recordings onto their computer servers so that
the recordings could be replayed for their subscribers. See id.
93. See id.
94. See id. The requirements of fair use are discussed supra Part II.C.
95. See UMG Recordings, 92 F. Supp. 2d at 349.
96. See id. at 351.
97. See id. Consideration of this factor also involves looking into whether
the new use essentially repeats the old or whether it transforms it by infusing it .
with new meaning or new understandings. See, e.g., Campbell v. Acuff-Rose
Music, Inc., 510 U.S. 569, 579 (1994). In the present case, the defendant
claimed that their service provides a transformative "space shift" where sub-
scribers may enjoy the sound recordings contained on their CDs without having
to carry around the physical discs. See UMG Recordings, 92 F. Supp. 2d at 351.
The defendant's argument failed to persuade the court, which held that
MP3.Com added no "new aesthetics, new insights and understandings" to the
original music recordings it copies, but simply repackages those recordings to
facilitate their transmission through another medium. Id.
98. See UMG Recordings, 92 F. Supp. 2d at 351. If the work had been more
factual or descriptive in nature, there would have been a greater chance that
MP3.com would have been able to make it look like fair use. See id.
99. See id. at 352. "The more of a copyrighted work that is taken, the less
likely the use is to be fair. . . ." Id.
100. See id.
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lost copyright licensing fees, it was impossible for the defen-
dant to succeed with the fair use defense.' Even though it
was clear that the defendant was affecting the potential mar-
ket, the defendant tried to argue that it was actually enhanc-
ing the plaintiffs' sales because its subscribers could not gain
access to particular recordings that the defendant made
available unless the subscriber already owned or agreed to
purchase the compact disc. 10 2 The court found this argument
unpersuasive.'
The plaintiffs did not object to licensing their recordings
to companies similar to My.MP3.com.'0 They just wanted to
be sure that they would be properly compensated, especially
since the law gives them that right as holders of copyrights in
creative works.0 5
Another case that has impacted this area of the law is
A & M Records, Inc. v. Napster, Inc."°6 In that case, the court
analyzed the boundary between sharing and theft, and be-
tween personal use and unauthorized worldwide distribution
of copyrighted music and sound recordings.' 7 Napster has
made a name for itself both in households around the country
and in the recording industry. The defendant, Napster, Inc.,
is a start-up company that distributes proprietary file sharing
software for no charge via its Internet Web site.' 8 The busi-
ness was started by a college student who wanted to share
101. See id.
102. See id.
103. See id. In the court's view, any allegedly positive results that
MP3.Com's activities provide do not give them the right to take plaintiffs right
to receive income from their copyrighted works. See id.
104. See id.
105. See id.
106. 114 F. Supp. 2d 896 (N.D. Cal. 2000).
107. See id. at 900. On December 6, 1999, A & M Records and seventeen
other record companies filed a complaint for copyright infringement. See id.
These companies included A & M Records, Inc., Geffen Records, Inc., Interscope
Records, Sony Music Entertainment, Inc., MCA Records, Inc., Atlantic Re-
cording Corporation, Island Records, Inc., Motown Records Company L.P., Capi-
tol Records, La Face Records, BMG Music, Universal Records Inc., Elektra En-
tertainment Group Inc., Arista Records, Inc., Sire Records Group, Inc.,
Polygram Records, Inc., Virgin Records America, Inc., and Warner Bros. Re-
cords Inc. Id. at 899.
108. See id. at 901. The Napster system allows users to log on and then
share MP3 music files with other users who are also logged on to the system.
See id. The problem with this system is that the copyright holders are not being
compensated for the use of their creation.
9792002]
SANTA CLARA LAW REVIEW
music with his roommate." 9 Napster does not collect any
revenues and charges its clients no fees; it is a completely free
service."' Almost all of Napster's users deal with copyrighted
files, whether it be from files that they download or upload
themselves, or music that is available to them on Napster's
Web site."' Napster has never obtained a license to distribute
or download copyrighted files, or to enable others to distribute
or download the plaintiffs music."'
The nature of the plaintiffs business is composing music,
writing songs, and recording and distributing these composi-
tions to the public."3 They depend financially upon the royal-
ties they receive upon the sale of these sound recordings and
compositions."4 The record companies also invest a substan-
tial amount of money, time, manpower and creativity in pro-
ducing these sound recordings."' They filed the lawsuit to
protect against the copyright infringement that occurs when
users download music for free from Napster's Web site."6
The Napster case involves two separate decisions. The
first, dealing with whether the defendant was entitled to
summary judgment, was decided on May 5, 2000." Napster
requested summary judgment on the grounds that it is a ser-
vice provider protected under the safe harbor provision of
§512(a) of the DMCA."8 The plaintiffs contended that Nap-
ster did not meet the safe harbor requirements because the
infringing material is not transmitted or routed through Nap-
109. See id. at 902. According to defendant's internal documents, "there will
be 75 million Napster users by the end of 2000." Id.
110. See id. Even without any revenue, the value of Napster, which is meas-
ured in part by the size of its user base, is somewhere between 60 and 80 mil-
lion dollars. See id. The potential revenue sources that Napster has include
targeted email, advertising, commissions from links to commercial Web sites,
and direct marketing of CD's. See id.
111. See id. at 902-03.
112. See id. at 903. Napster's internal documents show that it is a threat to
the recording industries role in the promotion and distribution of music and
that the executives know that they are engaging in an unauthorized use of copy-
righted music. See id.
113. See id. at 908.
114. See id. The plaintiffs do not get a royalty when a Napster user uploads




117. See A & M Records, Inc. v. Napster, Inc., No. C 99-5183, 2000 U.S. Dist.
LEXIS 11862, at *1 (N.D. Cal. May 5, 2000).
118. See id.
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ster's system."' The court agreed with the plaintiffs because
the transmission of MP3 files bypasses the Napster server.1
2 0
As a result, the court held that summary judgment for Nap-
ster was not appropriate.
2
'
In the second decision, decided on August 10, 2000, the
record companies sought a preliminary injunction to prevent
Napster from engaging in or assisting others in downloading
and using copyrighted music without the copyright holders'
authorization.22 Napster argued the fair use doctrine as a de-
fense.123
The Napster court's analysis of this doctrine was similar
to the analysis in UMG Recordings.124  The first factor the
court looked at was whether the use was commercial.2 2 Even
though the activity of Napster users is not traditionally a
commercial activity, it is not strictly personal use either.
126
Based on the number of individuals who use this system to
download and upload music, the court found that it was not a
private use. 127  The court came to this conclusion because
Napster users get something for free that they would ordinar-
ily have to purchase. This suggests that they are reaping
economic advantages from Napster use."' Next, the court
looked to the nature of the work, and found that the copy-
righted musical compositions and sound recordings are crea-
119. See id. at *12-13.
120. See id. at *22.
121. See id.
122. See A & M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896, 900 (N.D.
Cal. 2000).
123. See id. at 900.
124. UMG Recordings, Inc., v. MP3.Com, Inc., 92 F. Supp. 2d 349, 349
(S.D.N.Y. 2000).
125. See A & M Records, 114 F. Supp. 2d at 912. In Campbell v. Acuff-Rose
Music, Inc., the Supreme Court clarified that a finding of commercial use
weighs against, but does not prevent, a determination of fairness. See Campbell
v. Acuff-Rose Music, Inc., 510 U.S. 569, 584 (1994). "If a use is non-commercial,
the plaintiff bears the burden of showing a meaningful likelihood that it would
adversely affect the potential market for the copyrighted work if it became
widespread." See A & MRecords, 114 F. Supp. 2d at 912.
126. See A & M Records, 114 F. Supp. 2d at 912. Plaintiffs have not shown
that the majority of Napster users download the music to sell it for profit. See
id. The court found, however, that given the vast scale of Napster use among
anonymous individuals, downloading and uploading MP3 music files with the




SANTA CLARA LAW REVIEW
tive in nature."' The third factor was easily disposed of be-
cause the parties did not dispute the fact that downloading or
uploading MP3 music files involves copying the entirety of the
copyrighted work.'3° The fourth factor was also easily re-
solved because the plaintiffs produced evidence that Napster
use reduces CD sales among college students and raises bar-
riers for plaintiffs' entry into the digital music market, and
therefore harms the potential market for the plaintiffs' prod-
ucts.13 ' The evidence clearly weighed against a finding of fair
use. ' Therefore, the court granted a preliminary injunction
against Napster preventing them from engaging in or facili-
tating others from downloading or uploading copyrighted mu-
sical compositions and sound recordings from the Napster
Web site.'
Napster appealed this decision and shortly before Nap-
ster was to comply with the preliminary injunction, a Ninth
Circuit panel stayed the injunction.' The appeals court
heard arguments from both sides on October 2, 2000, but did
not issue a verdict until February 12, 20013 Since the case
was tried Napster entered into a settlement agreement with
Bertelsmann, a German media giant,'6 and formed an alli-
ance with Edel Music, one of the world's largest independent
129. See id. at 913. They constitute entertainment, which goes against a
finding of fair use under this factor. See id.
130. See id.
131. See id. Napster admits that college students are a key demographic.
See id. at 909. The record industry argues that Napster is siphoning off sales
and has evidence to back up their claim. See Jeff Leeds, Record Industry Says
Napster Hurt Sales, L.A. TIMES, Feb. 24, 2001, at C1. "Shipments of singles,
the format that once provided the engine for the music business, plummeted
last year as the industry turned up the heat in its court battle with Napster and
landed a major blow to the file-sharing service in federal court." Id. Hilary
Rosen, president of the Recording Industry Association of America said, "Nap-
ster hurt record sales." Id. "The drop in singles sales particularly shows the
cream was skimmed at a higher level." Id. Retail and industry analysts believe
it is unfair to pin all of the blame on Napster because economic uncertainty, a
lack of releases by major stars and even rising gas prices played major roles in
declining sales. See id.
132. SeeA & MRecords, 114 F. Supp. 2d at 913.
133. See id. at 927.
134. See A & M Records, Inc. v. Napster, Inc., 239 F.3d 1004 (9th Cir. 2001).
135. See id.
136. See Michael Learmonth, Let the Music Play: Bertelsmann and Napster
Come Together, INDUSTRY STANDARD (Oct. 31, 2000), at
http://www.thestandard.com/
article/0,1902,19820,00.html; NAPSTER, NAPSTER/BERTELSMANN Q&A, at
http://www.napster.com/pressroom/qanda.html (last visited Mar. 21, 2002).
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music labels.'37
The Ninth Circuit found no error in the district court's
conclusion."' The court reviewed the decision regarding Nap-
ster's fair use defense, paying close attention to certain fac-
tors.'39 The first was the effect of Napster's use of the copy-
righted material on the market. The appeals court agreed
with the district court's conclusion that Napster was harming
the market in two ways: Napster reduced the CD sales among
college students and Napster raised barriers for the plaintiffs'
entry into the market for the digital downloading of music.4°
On the issue of fair use, the court held that music sampling
and space shifting could not be considered fair uses."' As to
the overall fair use defense, the appeals court affirmed the
district court's holding that Napster could not successfully
use fair use as a defense.
The appeals court also agreed with the lower court's deci-
sion that Napster was a contributory infringer.' The district
court found that Napster had both actual and constructive
knowledge that its users exchanged copyrighted music. 144 The
137. See Napster Hooks Up with Edel Music, INDUSTRY STANDARD (Jan. 02,
2001), at
http://www.thestandard.com/article/0,1902,21164,00.html. Hank Barry, the
chief executive of Napster said in a statement, "We are delighted that a pro-
gressive and successful label like Edel has stepped forward and recognized that
the interests of music lovers and music makers are both enhanced by the service
that Napster is developing." Id.
138. SeeA & MRecords, 239 F.3d at 1015-19.
139. See id.
140. See id. The district court relied on evidence that the plaintiffs submit-
ted to show that Napster use harms the market for their copyrighted musical
compositions and sound recordings. See id.
141. See id.
142. See id. at 1019.
143. See id. at 1022. Third parties, such as Internet service providers, who
do not actually commit copyright infringement themselves can be held indi-
rectly liable for the copyright infringement of their users through theories of
contributory or vicarious liability. See McWane, supra note 16, at 93. Defen-
dants may be held liable for contributory copyright infringement if the copyright
owner proves that: "(1) a direct infringement occurred; (2) the defendant knew
or had reason to know of the infringing activity; and (3) the defendant substan-
tially participated in the infringement by inducing, causing, or materially con-
tributing to its occurrence." Id.
144. See A & M Records, 239 F.3d at 1020. A defendant may be held vicari-
ously liable even if they had no direct knowledge of the infringing activity. See
McWane, supra note 16, at 93. The plaintiff need only prove that the defendant
has "the right and ability to supervise the infringing activity and also has a di-
rect financial interest in such activities." Id.
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Ninth Circuit found the record supported the findings that (1)
Napster had actual knowledge that its system provided access
to specific infringing material; (2) it had the ability to block
access to the infringing material; (3) it failed to remove the
material.14 Although Napster had the right and the ability to
monitor its systems, it failed to prevent the exchange of copy-
righted material.'46
Based on the above reasoning, the appeals court agreed
that a preliminary injunction was necessary. 147 But, the ap-
peals court disagreed with the lower court regarding the
scope of the injunction.' 8 The court determined that the in-
junction was too broad because it placed the entire burden on
Napster to ensure that no "copying, downloading, uploading,
transmitting, or distributing" of plaintiffs' works occurs on its
system. 9 The court held that part of the burden should fall
on the plaintiffs to provide notice to Napster of copyrighted
works available on the Napster system. The other part of the
burden should be placed on Napster to police the system
within reasonable limits. 5 ' As of the beginning of 2002, Nap-
ster is in the process of limiting the amount of free music that
users can obtain on the Web site. It is also developing a fee-
based version that will compensate copyright owners for their
works.
III. IDENTIFICATION OF THE LEGAL PROBLEM
Improvements in technology, especially in the area of on-
line music, have made it easier for consumers to get the mu-
sic they want at the touch of a button. Access to music is now
so quick and convenient that, to some, it is probably easier
than getting in a car and driving to the store to purchase a
CD. The market for obtaining music over the Internet is con-
145. See A & M Records, 239 F.3d at 1021. "Without the support services de-
fendant provides, Napster users could not find and download the music they
want with the ease which defendant boasts." See A & M Records, 239 F.3d at
1022 (quoting A & M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896, 919-20
(N.D. Cal. 2000)).
146. See id. at 1023.
147. See id. at 1027.
148. See id.
149. Id.
150. See id. An angry Judge Patel told Napster, Inc. in April that "its efforts
to block copyright violations were disgraceful, warning that she might order the
popular online song-sharing system to shut down." Jon Healey, Judge Says
Napster Shutdown Possible, LA TIMES, April 11, 2001, at A3.
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tinuing to grow, and music downloads will likely displace the
current revenue producing methods of acquiring music."'
The problem is that the music that consumers are download-
ing for free is copyrighted. The U.S. Constitution and the
copyright laws were put in place to protect and encourage
people to create. The laws need to be amended for the pur-
pose of compensating copyright holders for the use of their
creative works while at the same time allowing for the ad-
vancement of technology.
According to Charles Nesson, director of Harvard Law
School's Berkman Center for Internet & Society, "[t]he whole
structure of intellectual property, and the value of it, is
changing.""2 The legislature must find a way to continue
promoting creativity by allowing the creator to own a copy-
right and have the exclusive right to distribute his works.
The new on-line technology is threatening this right and tak-
ing away monetary incentives from the creator.
This issue is important because it affects countless num-
bers of people. Many individuals face the choice of whether to
download music from the Internet or to buy it from a store.
The creators of works are also faced with the decision of
whether to continue creating and supporting the arts or keep-
ing to themselves because of the decreased financial reward.
This issue could have devastating effects on the entertain-
ment and art community if it is not resolved in a manner that
satisfies everyone involved.
IV. ANALYSIS
A. Effect on Copyright Law
Some would say that the ease with which music and mov-
ies can be stolen in cyberspace makes the traditional protec-
tions of copyright law worthless."' Those who say that copy-
right law is dead are probably overstating the issue.' It is
151. See Balaban, supra note 5, at 311.
152. Gibeaut, supra note 2, at 38.
153. See id. Charles Nesson, director of Harvard Law School's Berkman
Center for Internet and Society says, "The technical barriers are dropping al-
most to zero, and all the pressure is on the law. In the process, law itself is go-
ing to get embarrassed or weakened." Id.
154. See id. The application of copyright might change, but the principles
behind it most likely will not. See id. Also, the concept of copyright will not go
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imperative that the current copyright laws are maintained in
the on-line environment."' Effective copyright laws encour-
age and make possible the free exchange of ideas and infor-
mation by financially rewarding and protecting the creator. 6
Even if the application of copyright changes, the principles
behind it most likely will not."7 The laws protecting digitized
intellectual property will probably continue to evolve rapidly,
especially since some of the current cases will most likely find
their way to the Supreme Court."'
The defendants in both the A & M Records and UMG Re-
cording cases used the fair use doctrine defense in an attempt
to persuade the courts to dismiss the cases."' In both cases,
the courts held that, based upon the four-factor test, there
was no fair use. 6' The courts have essentially decided that
the use of MP3 technology does not qualify for fair use treat-
ment."'
The "character of the use" factor cannot be met regard-
less of whether the Internet site has a commercial or non-
commercial purpose. 6' No matter how it is viewed, the very
foundation of security that the Copyright Act provides is
damaged by the actions of certain Internet sites."' If the
courts held that it was fair use to get free music from MP3's,
they would be taking away from musicians the financial in-
away without a constitutional amendment. See id.
155. See Hecker, supra note 4, at 1. Copyright infringement in the online en-
vironment should be treated in the same manner as the noncyberspace world.
See id. For example, outside of the Internet, although one may listen to any
analog radio station for free, in order to play music, the radio stations must pay
royalties to the performing rights societies on behalf of the songwriters and pub-
lishers of the compositions played. Id. This way, the creators make a living by
collecting royalties earned by their creative endeavors and the radio stations
increase listening audiences, effecting a cycle where everyone benefits. Id.
156. See id.
157. See Gibeaut, supra note 2, at 38.
158. See id. at 41. The new entries into the Internet Web site industry say
that they are prepared to stick out the legal battle. See id. They've retained
some well-known and expensive legal counsel. See id.
159. A & M Records, Inc. v. Napster, Inc., 114 F. Supp. 2d 896, 896 (N.D. Cal.
2000); UMG Recordings, Inc., v. MP3.Com, Inc., 92 F. Supp. 2d 349, 349
(S.D.N.Y. 2000).
160. See discussion supra Part II.D.
161. UMG Recordings, 92 F. Supp. 2d at 349. See also A & MRecords, 114 F.
Supp. 2d at 896.
162. See Hecker, supra note 4, at 1.
163. See id.
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164
centive to create.
The "nature of the copyrighted work" factor is one that
will almost always weigh against MP3 sites.'65 This is be-
cause copyrighted works that are of great public interest, or
that involve very little creative effort, are more likely candi-
dates for the fair use defense.'66 An MP3 is different because
the nature of the work is creative.
The third factor, regarding the amount of copied work, is
also straightforward when applied to MP3 technology. The
greater the amount of the work that is copied and used, the
less likely it is that the fair use exception will apply.'67 In the
case of MP3 technology, the user of the file is downloading or
uploading entire songs and not just portions or samples.
Therefore, this factor of the fair use doctrine will never favor
the Internet sites.
The last factor, regarding the effect of the use upon the
potential market or the value of the copyrighted work, also
weighs against MP3 technology. If the courts permitted such
copying, the potential market for the work would inevitably
be damaged.' Who wants to pay for something when they
can get it for free? Fair use is typically found where the cop-
ier is profiting from an activity that the owner of the work
could not take advantage of. ' 9 Courts may also find the de-
fense applicable where the copier's use positively affects the
market of the copyright holder's work.'17  MP3 technology
does not fall under either of these applications of the fair use
defense.
171
Copyright owners are not the only persons harmed by
music pirating over the Internet. The fourth factor of the fair
use doctrine is often a key argument that plaintiffs assert
against the "free" distribution of music over the Internet.'7 2 If
the law merely disregards copyrights in the Internet setting,
164. See id. Since the lyricist, composer, producer or artist created the work
and holds the exclusive rights to the creation, it is neither fair, nor legal, to give
away that which is not owed by the free music Internet site providers. See id.
165. See Koster & Shatz-Akin, supra note 33, at 18.
166. See id. An example would include memoirs of a former United States






172. See Hecker, supra note 4, at 1.
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it could potentially decrease the market value of the copy-
righted works.' 7' Storeowners are already reporting that
many customers who have access to the Internet no longer
buy sheet music, CD's, tapes or other music products.
17 4
B. Economic Effects of Using the Internet to Obtain Music
The law can only go so far in solving the piracy prob-
lem.'75 Changes must be made in cultural attitudes, as well
as in outdated business practices.7 ' Web sites like Napster
frustrate the music industry executives by giving away copy-
righted works for free.'77 The artists are frustrated as well
because they are not compensated for their creation. The free
music Web sites are not paying the record companies, per-
formers, composers or songwriters who are creating works in
order to receive economic benefit.'78 The film industry is more
equipped to handle this type of behavior because viewers only
watch films once or twice.7 ' On the other hand, music fans
like to listen to their favorite songs repeatedly.' They enjoy
taking music with them when they travel in their car, on the
bus or when they go to the beach.'
The lure of free music appealed to young people long be-
fore Napster ever came into existence. 8' The Grateful Dead
and other San Francisco bands held free concerts in Golden
Gate Park. 8' The Grateful Dead also permitted their fans to
tape their performances at any concert where a ticket was
sold.' It is not surprising that we are facing the same issue
in a different media today.
There are several different views on whether Web sites
173. See id.
174. See id. This is because logic dictates against spending money for goods
that are conveniently located elsewhere for free. See id. This puts every single
creator at risk of not being compensated for a creation. See id.
175. See Gibeaut, supra note 2, at 41.
176. See id.
177. See id.
178. See id. Musical artist Don Henley complained to the Senate that the
major labels are ignoring artists and songwriters when it comes to negotiating
royalties for music that is played on the Internet. See Pamela McClintock, Re-
cord Labels Face Senate Music, LA TIMES, Apr. 4, 2001, at C2.
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like Napster are truly detrimental to the recording industry.
The Web site companies claim that they actually help the re-
cording industry because they give music listeners a chance
to sample music before they commit to buying it.8 ' Artists
also have various opinions on the issue. The rock band
Metallica has joined the fight against Napster"' In contrast,
Napster has sponsored artists such as Limp Bizkit on their
world tours.'87 Other headliners also openly support Nap-
ster.' 8 Currently, Web site companies, recording industry ex-
ecutives, and musical artists are in a vicious cycle where no-
body seems to be winning.
V. PROPOSAL
The music industry can approach this problem in any of
the following ways: (1) open up its own Internet sites; 189 (2)
continue the legal battles with the Internet sites; or (3) enter
into license agreements with the sites and work cooperatively
with them.'9°
185. See id. at 104.
186. See id.
187. See id. Limp Bizkit's "Back to Basics" summer tour was sponsored by
Napster. Id.
188. See id. In a posting on his Web site, the artist, Prince, said
The fundamental hypocrisy of the music industry (and of some artists)
in the current debate over the MP3 format, Napster and other forms of
online exchange of music, is that they are talking about copyright, in-
tellectual property and other such noble concepts when the only thing
they are actually trying to protect is the commercial value of their mu-
sical product.
Id.
189. See id. In April 2001, America Online and RealNetworks announced
they were planning a subscription music service with three of the major labels -
EMI, Warner Music Group, and BMG. See Jon Healey, Yahoo, Universal, Sony
Announce Online Music Deal, LA TIMES, Apr. 6, 2001, at C2. This announce-
ment was followed by Yahoo, Inc., Universal Music Group, and Sony Music En-
tertainment joining together to sell music via the Internet through monthly
subscriptions. See id. These two deals represent the biggest Internet players
teaming up with the largest music companies to pitch what may be the next
generation of music services. See id.
190. See Toney, supra note 5, at 149. Napster CEO, Hank Barry, wants Con-
gress to pass compulsory license legislation that would allow Internet sites to
sell music on the Internet without getting individual permission from each re-
cord label. See Pamela McClintock, Record Labels Face Senate Music, LA
TIMES, Apr. 4, 2001, at C2. Singer Don Henley thinks that Congress should
consider a compulsory license law only as a last resort. See Edmund Sanders,
Senate Panel Hears Digital Music Debate, LA TIMES, Apr. 4, 2001, at C1. At the
Senate hearing that Henley testified at he also blasted the recording industry
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The first option allows the recording industry to compete
with Internet sites such as Napster.'9 ' The industry has ac-
tually begun to create online purchasing systems, some of
which became operational in August 2000.192 Although theo-
retically it sounds like a good idea, competing with sites such
as Napster has not proved successful. The selection on such
Web sites is limited and the on-line prices are not much bet-
ter than retail store prices.'9 ' The industry is trying to in-
crease interest in their product by claiming that their Web
sites offer better sound quality than the MP3 sites.14 The in-
dustry executives are hoping to appeal to the morality of mu-
sic consumers by offering a legitimate alternative to outlaw
services.'95 In other words, the recording industry is con-
vinced that, rather than support the less legitimate sites,
consumers will choose to download music in an honest man-
ner from the industry sites. Unfortunately, this does not ap-
pear to be an effective solution to the problem.
Alternatively, the industry might choose to continue their
legal battles. But this option would probably only increase
resentment between the public and the recording industry. 9 '
The reality is that the music business is currently operating
counterproductively and is ripe for some change.'97
The music industry must act soon, otherwise the popular-
ity of the MP3 sites will only increase.'98 If the industry does
not want to cooperate with the Internet sites, they can in-
crease the difficulty of copying by creating larger software
files, therefore making it harder for individuals to copy these
files on their home computers.' 99 Another method would be to
encrypt the files so that they do not run unless a royalty has
been paid and an encryption key has been issued.' ° Although
these options would solve the copyright compensation prob-
for "fiddling on the sidelines while the digital revolution went on without them."
Id.





196. See Toney, supra note 5, at 146.
197. See id.
198. See id. One vision is that the music industry will become like the soft-
ware industry, where piracy is rampant. See id. at 146-47.
199. See id. at 147.
200. See id.
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lem, they create a substantial amount of work for the music
industry.
There is another alternative to MP3 files: Liquid Audio.20'
Liquid Audio technology focuses exclusively on the needs of
the music industry, and allows users to preview sound files
for free.2" 2 The encryption and Liquid Audio technology are
difficult to pirate and more preferable to the music industry
than MP3's, but they are not used nearly as much as the MP3
technology. °3
Probably the best option for the recording industry is to
license their copyrighted works more freely so that they are
adequately compensated for their work, and Internet users
have easy access to the music that they desire.0 4 This was
the solution that four of the five major record labels in the
lawsuit with MP3.com agreed upon.0 ' Warner Music Group,
BMG Entertainment, EMI Recorded Music and Sony Music
Entertainment Inc., all licensed their wares to the Internet
start-up in a settlement agreement. 26 ASCAP and BMI have
already established licensing contracts and prices for Internet
207
uses.
This idea has potential because many consumers would
rather not participate in copyright infringement. 28 A major-
ity of people, when given the opportunity to do so, will not
take things that they know are pirated.2 9 If the cost of ob-
taining a download is reasonable, people will be much more
likely to obtain legitimate copies instead of taking free ones.210
Since the Napster case began, two of the recording giants
have formed alliances with the company. 21' Edel and
Bertelsmann have dropped their lawsuits against Napster.2 2
Napster is beginning to work with these two companies to
create an arrangement where the record companies will
201. See id. at 148.
202. See id. at 148-49. Liquid Audio allows users to purchase an authorized
download of the music that is encrypted and traceable. See id.
203. See id. at 149.
204. See id.
205. See Gibeaut, supra note 2, at 39-40.
206. See id.




211. See Napster Hooks Up with Edel Music, supra note 137.
212. See id.
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charge a small fee and grant a license for Napster to use the
music. 2" Edel's goal is to work with Napster to promote fur-
ther acceptance of the new Napster business model among in-
terested parties. 214 Edel will advise Napster on its efforts to
address the concerns of artists, songwriters, and record and
publishing companies.211 Joining with these two companies
was a good strategic move for Napster because, in the long
run, they will likely be able to continue their business while
pleasing the recording companies and other copyright hold-
ers.
Media format has been changing for some time in the
music and movie industries.216 The movie industry fought
change with the introduction of the videocassette, but when
they finally submitted, it actually turned out to be financially
beneficial to them."7 The music industry likewise must adapt
to technological advances as well, and hopefully it will be as
financially profitable for them as it was for the movie indus-
try.
Copyright infringement in the online environment should
be handled in the same manner as the non-cyberspace world.
The Copyright Act is equally applicable to both media.
MP3.com ended the fight by settling with some of the re-
cording industries and purchasing licensing agreements from
them for the material that they were providing to their sub-
scribers. Napster continued this trend by forming alliances
with recording industry giants and working with them coop-
eratively toward a mutually beneficial solution. It is undeni-
able that technology will continue to advance and produce
better ways to get entertainment on-line. The best way to
deal with this modernization is for all parties to work to-
gether to find a common ground that stays within the frame-
work of the law.
VI. CONCLUSION
The recording industry is financially strong, but it is in-
capable of bullying others into doing what they want. Tech-




216. See Mutchler, supra note 30, at 12.
217. See id.
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these new technological advancements and improvements.
Although copyright laws have been in existence for a long
time, they still serve legitimate purposes and goals today.
These laws are applicable to the current technology, but
should be adapted and improved upon as we enter a world of
digitized intellectual property.
It is imperative that the current copyright laws, which
encourage and make possible the free exchange of ideas and
information by rewarding and protecting the individual crea-
tor, be maintained in the on-line environment.218 Supreme
Court Justice Sandra Day O'Connor supported this point
when she stated that "copyright is intended to increase and
not impede the harvest of knowledge."
219
It is a business mistake for a majority of the record com-
panies to fail to embrace and recognize the opportunities
available to them with such Web sites as Napster" ° Even
though the Napster model was still in its infancy, there was
room for improvement and growth.2 ' The recording industry
has missed out on the opportunity of providing music to con-
sumers in a way that they are demanding. They must begin
to deal with and adjust to the requests of their consumers and
the advancement of technology instead of fighting the change.
It is the only way to keep all involved happy with the distri-
bution system of music.
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